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Warren, оэ ea 1858. 
To his Excellency, E. N. Conway, 
Governor of "Arkansas: 

Sm: At the completion’ of the printing of the Digest, and my - 
duty as digester, designing to call: your attention, and that of 
the legislature, to some incongruities and want.of harmony i in” 
the statutes, produced by the enactment of laws without pro- 
viding for their indirect bearing | upon others, as well as to acts i 
now -obsólete, my official report was postponed. for thé те: 
- being. Circumstances beyond my control, having hitherto pre- ' 
vented me from doing so, Ї now have the honor to say to you, ' 
that the printing of the Digest was completed early in Мау” 
last, а copy of which is submitted for your inspection: 

The parts of the Digest referred to, are as follows: 

Chapter 4, page 101—The word “ children,” in section 8, ет» 
‘braces adults as wellas minors: It was probably the design in 
section 4, to limit the operation of the law to minors, yet the 
language would scarcely bear that construction. Itis suggested : 
that the intention of. the legislature be re-enacted іп one вес- 

‚ tion in lieu of sections 3 and 4. 
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-produce conflict of authority and law-suits. < "A 7 


4 


Chapter 4, page 134.—See note “hh,” p. 135, expressive of 
my views concerning sections 180, 181 and 182. ~ 
Chapter 23.—Section 6 of this chapter, section 36, chapter 
101, and section 158, chapter 148, embrace the same subject 
matter. If embodied in one section, as an amendment to chap- 
ter 67—Eviwence—and extended to all the different offices in 
all cases, the law would be much improved. ` | 
.- Chapter 23.—Section 24 of this chapter is obsolete, thelrea- 


sons for its enactment having ceased to exist. 


. Chapter 101, page 729.—It was not- without some difficulty 
that the láws relating to the taxation of swamp and overflowed 
lands, as modified by the decision of the supreme court, could 
be arranged in as intelligible a shape аз could be desired. 
Therefore, while sections 34, 85 and 36 of this chapter, when 
taken in connection with notes “p” and * *," express the law, 
it is suggested that a re-enactment of such provisions as may 
seem proper to the legislature, would remove any supposed 
obscurity and facilitate the duties of assessors. 

Chapter 148.—There is a want of harmony between sections 
23 and 29. Section 23 permits non-residents to file a list of 
their lands with the. auditor for taxation. Section 29 таКев it 
the duty of the assessor to make өш such lists. — 

Chapter 148.—Section 51 declares the sheriff shall Бе exiof- 
ficio collector for two years from the Ist of January next after 
his election. ‘Section 63 prohibits collectors from enforcing the 
collection of taxes until the early part of December, except. . 
where there is danger of loss. Sales for the non-payment of 
taxes are to be made in March. The question at once arises, 
who is collector after the first day of January,-in cases where 
the old sheriff is not re-elected? The law is express,-that the 
newly elected sheriff shall be collector from the first of. Janu- 
ary; while the old one stands charged with the revenue of the 
preceding year, and is practically prohibited from collecting it 
until his term of office is well nigh expired. If, however, the 
old collector remains in office until required to pay over the 
revenue—in May—the strange anomaly presents itself of there 
being two collectors іп one county at the same time, likely to 


| 5 | 

Chapter 148.—Section 96 is perfectly PEE. the r reason for 
its enactment no longer existing. | : 

Chapter 149 —Section 71 allows overseers of roads one dol- 
lar per day for warning hands to work upon roads. This sec- : 
tion was répealéd in 1850.' In 1853,it, among others, was | 
revived, though it is doubtful whether it was the intention of 
the legislature to do so, as section 28, enacted in 1853, permits 
the overseer to substitute one of his road hands for that pur- 
pose, and exempts such hand from work on.the road for time 
so employed. 

Chapter 167.—Is didis the State Bank nolonger being the 
financial agent of the state. : 

The foregoing are the more prominent. cases of the kind 
which arrested my attention while arranging the laws. 

Respectfully, your ob't serv’t, 
| i J. GOULD. 
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Ego e Бенин Rock; September за, 1858.“ 
То his Excellency Е. N.^Cowwav, ` 
22 -Governor of Arkansas: ^ ` Š 
_ Зв— Та accordance with your request, that as examiner of | 
_ the recent revision of the statutes made by Mr. Gould, I would 5 
- report to you such changes or amendments оѓ. ће law as I 
might deem it expedient.to: recommend, I beg leave to sub- . : 
mit herewith, for your consideration, the suggestions ML 
inthe following report. 


i 


.Very respeotfülly, : 
А” 7 GEO. С. WATKINS. - О 


7 SPECIAL ADMINISTRATORS. , 


Digest, title Abatement, secs. 9, 10, 11, 12. These sections 
should be repealed. They are not necessary, while the general 
law affords such facilities for’! having a regular administration 
“іп due course of law, with an administrator, qualified by affi- 
davit, bond and security, at once responsible and accountable | 
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to Ше proper court of probate, having under the constitution . 
jurisdiction over this whole subject. Тһе power of appointing 
special administrators, given. to the various courts, indiscrimi- 
nately, is а dangerous one, offering temptations-to gross frauds; 
and the constitutionality of. such an enactment may well be 
doubted. 7 d 


.NEGOTIABLE PAPER. 


I earnestly recommend ғап amendment to the statute of Аз- 
signments, to the effect, that when the maker of a bond or note 
- for the payment of money, chooses to insert therein the words 
« without defalcation," it shall become subject in the hands of 
any bona fide holder for value before maturity, to the rules of 
the law merchant concerning negotiable paper, with its rights 
and remedies, as among -the maker and indorsers. That is to 
say, the ‘insertion of those words, (which the maker of a note 
may insert or -not, at his own pleasure), would be a notice to 
all the world, that such paper might be taken safely and with 
entire confidence, that the maker or party issuing it will notset ` 
up any defence of want or failure of consideration, either par- 
tial or total, or recoupment, or.set off, as against the original 
assignor—in short, no defence but such аз would avoid the in- 
strument for fraud or illegality. 


All such.defences are calculated to destroy the value of the 
security as negotiable paper. Being interposed by the maker 
atthe suit of an assignee, these vexatious defences involve 
transactions between the maker and payee, to which the as- 
signee is a'stranger, while the payee and assignor, not being a 
party to the suit, it concludes nothing as bétween him and the 
maker, who ought to be the real parties to.any such litigation. 

The consequence is that while that feature in the law of 
assignments remains, no man can venture to take assignable 
paper without distrust, and its value isimpaired in the hands of 
the holder. 1t is in a manner dead capital, because he can 
neither sell it or pay debts with it. Whereas, on the contrary, 
if negotiable notes passed freely from hand tó hand, they would 
fulfill the real and most beneficial office of currency, by facili- 
tating the transfer of property, and the.payment or cancellation 
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. of debts. And as the representative of value it is the. safest 
of all currency, because it infallibly and safely regulates itself. 
The people of this state having wisely declared against. the 
policy of banking, whereby the currency may be inflated by the 
issuance of notes for, circulation, and. which are hot the repre- 
sentative of actual value, it behoves us, unless we would con- 
tinue to suffer all the ‘evils resulting. from. the vicious banking 
systems of other states, to endeavor to supply the want ofa 
-sound.and healthy circulating medium, founded ona wholesome 
credit, and not upon debt. Because, whenever a man borrows 
the notes of a-bank and gives his. own promissory nate, there is 
nothing but a mutual debt, and the transaction is а fictitious 
one. The borrower has loaned his credit to the bank, the value 
of whose “ promises.to рау,” depend оп his solvency and punc- 
tuality. But this whole matter may be better understoed by а 
plain illustration.. Suppose, in buying’ a piece of property, I 
give my note for.$1,000, payable in three or six.months. On 
the supposition that.the transaction is a fair one and mutually 
beneficial, my note is perfectly secure, because it.represents the 
value of the. property. which I have gotten fqr it. If in issuing 
that note I-could be allowed by law to declare to the world by 
the mere insertion of those two words on the face of it, that it 
‘would be paid at all events, to any bona fide holder. for value, 
before’ maturity, so as to impart. confidence,. the effect might 
and usually would be, that my note would, pass freely from 
hand to hand in the ordinary course of business. Suppose then, 
that before coming back to me for payment at maturity, it 
should pass through ten. hands; every time equal to a thousand 
dollars in money, it would have fulfilled the office of currency 
in the safest and most salutary manner—or in other words, be- 
fore it came back to me fer payment to the last holder, # would 
have extinguished an ind ebted "ess, existing in the community, to 
the amount of ten thousand dollars, precisely as that much gold 
от silver could do; and аза circulating medium, altogether 
more safe and preferable to Бап paper. Indeed (without en- 
larging upon this head, nor do the scope of these recommenda- 
tions admit of it) it ought to seem to any reflecting person, 
matter of amazement, that in this age of the world the law of 
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set-off should have been suffered to retain its place on the stat- = 
ute book. It might occasionally happen that seeming hard- 
ships would arise, for the promiser to be compelled to pay his 
note, when it should turn out that he. had not gotten value or 
full value for it—but these rare instances are not to be thought 
of in comparison with the general good.: In the first place, all 
these defences would remain precisely as they now are, as be- 
tween the original parties, the maker and рауее. If the maker 
knéw before hand that he would be obliged to pay his note at 
all events to a bona-fide indorsée, the only effect would be to 
make him inore cautious beforehand, to know that he was get- 
ting value, or look more to the "personal responsibility of the 
seller. But the proposed amendment does violence to no man's 
prejudices, because it makes no change whatever in the exist- 
ing laws; as to any who do not choose to give their notes paya- 
ble in that way. Finally, the instances are comparatively rate, 
where these odious litigations find their way into our courts. 
Yet, the evil consists in the knowledge that such defences may 
be interposed by the maker to avoid payment of a note to any 
assignee; and the effect is to impair the negotiable quality and 
diminish the value of business paper to the amount. of-thou- 
sands of dollars, for one which may be 'actually repudiated. 
In the whole range of my observation [ am not aware of any 
amendment to the law, at once во simple and so efficacious for 
promoting the general good. 


COURTS AND JUDGES. 


My observations under this hcad may seem to your Excellency 
beyond the pale of the limits I had assigned to myself in these 
recommendations. But I cannot refrain from expressing my 
conviction of the importance of urging npon the General As- 
sembly to adopt and adhere as far as practicable to the poliey 
of making the terms of all circuit and inferior courts, uniform 
and permanent year after year. Amidst the changes and fluc- 
tuations of judicial officers incident to our elective system, this 
much is within the power of the legislature to insure something 
more of the idea of stability to our institutions. Тһе members 
of the bar havebecome too numerous and too generally diffused 
throughout the state to afford any color of excuse for making 
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those capricious changes-in.the terms.of the courts,. heretofore 

80 frequent. . "Le щат s 


>. 


‘It might be well abo to. consider the propriety of authorizing | 


by law the holding of four terms of the Supreme Court: on the 


first Mondays in и apn, July and October; in each 
year. | Э JE ` = 

In regard to the salaries, of judicial officers, l beg i: to 
submit a few observations. ‘You require for those stations men 


of education, lawyers by profession, and. men of tried ability 


.and integrity. ‚ А judge upon the bench is constrained by the 


force of public opinion, if not by-the nature of ‘his official du- 


. ties, to confine himself to his salary, and abstain from any other 


calling or occupation. The position of a conscientious judge 


is one of anxious responsibility, and the extent of his labors are 
best known to those. who after long intellectual training and 
experiénce have become qualified to appreciate them—while 
the importance of having good judges must be admitted Ьу all 
who are content to live under a government.of laws. Yet itis 
a well known-fact that we pay those judges a less rate of com- 
pensation for their services than can be earned by men in vari- 
ous ordinary avocations, not calling for either talent, education 
or integrity in any high degree. Ina government like ours, 
which proceeds avowedly upon the principle.of giving to all 
public servants a compensation, fixed. or ascertainable by law; 
for their services, in opposition to the theory of ‘gratuitous or 
honorary service, which, as experience proved, ejther had the 
effect to exclude poor, yet capable men: from public stations, or 
else invited corruption and plunder—I think it сап Ве demon- 
strated that any scale of salaries which is so low as to have the 
indirect effect of excluding meritorious and capable: men from 
office, unless they have soie extraneous sources of income, is 
anti-republican and а: variance with the spirit of our institu- 
tions. 


‘CRIMINAL LAW AND PROCEEDINGS. 


The best guaranty for the- protection of life ап] personal 


‘security, is afforded by the certainty that. offenders will be pun- 


ished іп, the due administration of the criminal law. It is the 


“ 
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frequent escape of flagrant offenders, which has the tendency 
to bring the law'into contempt, by furnishing an excuse for 
private revenge or popular outbreaks. - 

I shall propose only three amendments, best caleülated for 
‘the effectual remedy of existing evils—though indeed I might 
enumerate a score of what are now senseless technicalities, 
yet retaining a place in our criminal jurisprudence, only to fur- 
тва the quirks by means of which criminals escape punish- 
ment. | B 

According to our law, as Ц statids now, (passing over the 
preliminary éxamination and indictment) after-an iiidictment 
for murder, the first step on the part of thé prisoner may be an 
application for bail, іп determining which, the judge, to some 
extent, must assume to pass upon the weight of evidence, 
though usually presented iu a сие and unsatisfactory manner. 
The next step may be an application for a change of. venue, à 
maneevre in the tactics of defence entirely at the option of the 
accused. At every stage of the prosecution, Не has the unre- 
stricted aid of counsel. He can use all the power of the state 
in the way of compulsory: process to obtain the attendance of 
witnesses, and failing that, may resort to their _depositions. 
Besides the twenty péremptory challenges, which the common 
law humanely allowed the prisoner, and which our law deems 
amply sufficient, he may have an unlimited number of chal- 
lenges for cause, that“ reluctant jurors called upon the panel, 
have frrmed or expressed some opinion in the case, and by 
means of that sifting process he rarely fails to get some of his 
sympathising, not to say corrupt, friends upon the jury. He 
can reserve a multitude of exceptions to the rulings of the 
court during the progress of the trial. Не has the benefit of 
a motion for new trial. And (besides the motion in arrest of 
judgment for errors apparent on the record), he has the benefit 
‘of a writ of error with supersedeas, reaching all alleged errors 
which he can contrive to bring upon me record ay means of 
his exceptions. 

It may appear strange that none of these privileges were 
accorded to thé prisoner at the common law; and that, too, in 
the days of its enlightened administration. Apart from the 
benefit of counsel, they have no place in the common law now. 


18 
And equally strange, at this day, they аге- denied to the state, 
and without any comperisating advantages in aid of the prose- 
cution. - oe ес < : e 
At the common dew the prisoner 'could move in parece. or if, 
in the opinion of the judge, he was unduly convicted, he was 
respited and recommended for pardon. It. was not without 
reason that the humane judges of England built up a Гарт оғ 
forms and technicalities in criminal -proceedings, ‘and which 
they were often fain to resort to, as a shield to .tlie-.accused, 
against th se bloody and -highly penal laws. which too often 
found their.way on the statüte books of .England. - But when 
we come to contrast the two systems, there is по longer any 
reason for all that strictness under pretence of favoring life 
and liberty, and it ought to be swept away as useless lumber. 
I propose three amendments to the criminal law, which can 
be safély made, and without i impairing any constitutional right 
of an accused. Ist. That after an indictment. for murder, bail 
shall not be allowed -except in two classes of cases; one where 
he can make his innocence clearly appear, as for example, thet 
the man supposed to have been murdered is. alive; and the 
other, that owing to ill health, his life would be endangered by 
confinement. Though, indeed, if adhered to, such I understand 
to be the law now. 2d. То abolish change of venue, or else 
to make its allowance a matter of sound discretion on the.part 


of the judge, after hearing both sides. 3d. To repeal the cause 


of challenge to a juror because he may have formed or ex- 
pressed an opinion, if he Бе free from personal prgudiee or ill- 
will against the prisoner. 5 

It is the imperative duty of the state. authorities, to bring 
every one accused of crime to a speedy trial. We have, by 
law, two terms of court a year, in every. county. In case of 
failure, the. court must appoint a term within eight weeks. 
Moreover, it із. made his duty to hold a special term for the 
trial of any prisoner confined in jail: In view of these provi- 
sions there can be no serious hardship in the temporary con- 
finement of a prisoner after indictment. Whether innocent or 
guilty, it is his own fault if he does not allow the trial fo come 


off without delay.. The community at large have important . 


rights to be protected, and interests to be subserved, equal, at 
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least, if they do not far outweigh those of the individual ас- 
cused of crime. No‘substantial*end of justice is attained by 
allowing bail in such cases. It is the first step towards ensur- | 
ing an ultimate aequittal, shocking to a public sensibility not 
deadened by repetitions. The living man abroad and free, . 
yet walking softly" under the impending aecusation, can, in 
various ways, raise up а powerful interest in his own behalf, 
while the slain- man, if not forgotten in. Ше tide of events, is 
beyond the pale of denial or explahation. An accused ad- 
mitted to bail has no possible motive to desire or urge a speedy 
trial, but every motive to procrastinate, until the time has 
come which suits his convenience, and whether by means fair 
or foul, that is frequently the result. | 
The constitution secures to every one accused of crime a 
speedy and impartial trial by a jury of the county. That is 
the great essential privilege, while the right to a change of 
venue never éntered into the theory of any bill of rights. “То 
be tried by a jury of the vicinage, is what every good citizen ` 
would most earnestly desire. Тһе change of venue, in its. 
practical operation, seems to be adapted as a means of escape: 
for the guilty. Experienced criminal lawyers usually regard-it 
as the second great point gained in the tactics of defence. The 
removal drags the state’s witnesses to a distance, without any 
adequate provision for paying their expenses, and too often’ 
felonies are compromised by the disgust and reluctance of wit- 
nesses. The change always involves delay—and papers have 
to be certified and transmitted with technical accuracy by 
bungling clerks. After all these delays, and a reversal in the 
supreme court, and perchance the death or removal of impor- 
tant witnesses, the prosecution itself literally dies out. If it be. 
urged that instances do occur, where there is an undue excite- 
ment or prejudice against an accused—the answer is, that 
whenever you provide means for insuring a fair and impartial 
trial, the community at large will be content to let the law take 
its course, and there will be no excitement. But, if it be con- 
tended that the privilege of a change of venue, should not be 
abolished entirely, ‘because rare instances may occur, when it 
might seem proper to allow it—then I recommend a modifica- 


tion of the statute as it now stands. Let the discretion be 
| 
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-vested іп the judge, to. grant or refuse it, after hearing: all ‘that 
may be urged in behalf‘ of the prisoner, as well as counter ай!- 
davits, or -othertestimony presented on behalf of the state; and 
let him. determine the enquiry-whether the facts of- -prejudice 
exists, and if so, to such ап extent:as to preclude the, accused 
from having a.fair trial. Asit is, all that discretion rests with 
the prisoner himself, the, very last man, who on the Беоге of 
character or position, should be called on to, exercise it. Не, 
with two compurgators, swearing to the fact of prejudice, and 
the application being altogether .exparte, the change of venue 
is demanded. as а right, and granted, as a matter of course. 
“There may be cases -where enough of upright and impartial 
men canhot be found i in a county to afford the accused a fair 
trial. 1 cannot say, with truth, that I have ever known one such 
‘case. Р В 
At the common law, it is no и” to а juror that he has 
formed ог expressed an opinion. The only inquiry is, whether 
he stands indifferent towards the accused, that is, without ma- 
liee or ill-will, or personal prejudice.. It was reserved for state 
legislation to introduce refined distinctions, whose tendency is 
to exclude fir т, upright and dispassionate men from juries. 
The theory of the common law is, that a jury of the- -vicinage 
is the one best qualified to sit upon the case. If they had some 
general knowledge of the actorsin the tragedy, and the locality 
or eireumstance-attefiding it, so much the better to enable them 
to arrive at а correct verdict. With us, the mere fact that-a 
proposed jurror has formed or expressed an opinion as to the 
guilt or innocence of the accused, though from hearsay or 
rumor, is sufficient to disqualify, if, as the juror is fain to admit, 
% тау have left a bias or prejudice on his mind—though that 
same juror would repel with scorn the iniputàtion, that he could 


not, or would not, after hearing all the evidence and argu- , 


ments of counsel, render a just and impartial verdiet. The 
inevitable tendency of such à law- is to induce many men who 
regard jury duty, in criminal cases, as (to say the least of it) а 
very great bore, to grasp at these shadowy excuses from an 
unpleasant duty, and some, no doubt, take pains to hear some- 
thing about the case with that object in view. Surely, the fra- 
mers of such а law did not have in mind, that with the in- 


creased facilities for the most unlicensed newspaper reports, it 
‘is impossible to prevent the community at large. from- -hearing 
about all flagrant violations of law. The system of excluding | 
jurors, upon such fancied grounds of disqualification; is vicious 
in principle, and demoralizfng in its consequenees. The juror 
who is so wickedly foolish as to admit upon his voir dire, that 
he has, formed an opinion in the case of the accused, stands 
self-convicted, of having violated a dozen fundamental provi- 
sions.of that constitution which he has come, under the most - 
solemn obligations, to obey and support. If custom had not, 
in some sort, reconciled our minds to these abuses of every day: 
occurrence, it would seem to require unblushing effrontery, for 
a good citizen, called as a juror, to admit that he had dared to 
sit in judgment on a fellow-citizen accused of crime, and that 
he had, to any extent, prejudged his case, in his absence, with- 
out counsel, without any court, or a sworn jury of his peers, 
without hearing all the witnesses, or any of them, under the 
sanction of an oath, confronting the accused, and subjected to 
the searching test of a public cross-examination. Тһе truth is, 
the vast majority of those same jurors (free from any personal 
dislike of the prisoner, or favor for the prosecution, and not - 
disqualified by any consanguinity or affinity} would make com- 
petent jurors and the common law tests, with his peremptory 
challenges, are amply sufficient to protect the rights of every 
man accused cf crime. Indeed, considering the whole state of 
the criminal law, there is no good reason why the state should 
° not be allowed as many peremptory challenges asthe prisoner. 


` DIVORCES. 


Ata reduced average, there is опе decrce for a divorce, 
granted at each term of the circuit court in every county in the 
state. With fifty-four counties, that makes one hundred and 
eight divorces every year. If it should appear that Гат mis- 
taken, I have only to say, that my estimate is based on the 
experience of lawyers from different judicial circuits. In the 
course of twenty-one years, the legal period of minority, dur- 
ing which children born in wedlock have a claim to parental 
care, the number of divorces would amount to 2,184. Assum- 
ing that every family, or household, numbers six souls, there 
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would be, during every period of twenty-one years, over thir- 
teen thousand persons, directly and inmimedlately affected by 
the operation of the statute, which. affords.so many facilities 
for obtaining divorces. , I-shall not enlarge on.this topic.. It is 
submitted whether this startling result is not sufficient to induce 
the legislature to consider Ше. propriety of limiting the dissolu- 
tion of marriage (: ot void in its inception for impotency) to the 
sole cause of subsequent adultery. Па: Ск 
DOWER. ~~ REUS # 
Dt $ ‘ y Е 

Хо гоод reason exists, why the wife should not be endowed 
of the choses іп action or bills receivable, belfnging to the es- 
tate of. her deceased husband.: They are part of the assets of 
his estate, as much as any other personal property of which he 
was possessed. Ав the statute has been interpreted by the 
supreme court, а man may die worth a hundred thousand dol- 
lars in bonds and mortgages, and unless possessed of some 
other property, his widow would not be dowable of one dollar 
from his estate. | a 

I may add that I have always been’in favor of endowing the 
widow of one-third of the real estate of which her husband died 
seized or possessed, thus rendering it unnecessary for her to 
„“ш in conveyances of his real estate during coverture, and re- 
moving a severe dormant restriction on the alienation of land 
and one which experience has proved: to be of no practical 
benefit to the woman. m 2 
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EMANCIPATION. 


I recommend the repeal of the.entire chapter concerning thé 
emancipation of slaves, and the substitution of one prohibiting 
it, unless it be done by deed duly attested and acknowledged in 
open court, and upon condition of the immediate actual гето- 
val of the emancipated negro to Liberia. 

If the owner does not choose to emancipate his slave byd deed 
openly and when he is in full life and health, he should not be 
permitted to do it privately, to take effect after his death, by 
last will, often made by weak-minded persons, 2n extremis, and 
when they сап afford to indulge in a false philanthropy, and 
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mistaken benevolence; at the expense of a whole community. 

The owner should be required to send them to Liberia as an 
essential ingredient of- emancipation.: We have no moral 
right to inflict the.curse of free negroes upon any of our sister 
states, nor would it be expedient on the score of retaliation, for 
them to be sent to any of Ше non-slaveholding states, even if 
their laws permitted it; because the free negroes as well as the 
fugitive slaves ‘in those states, exert án active and increasing 
agency in the dissemination of abolition sentiments. 

This subject is one demanding the attention of the General 
Assembly, for the peace of society and the well being of the 
races. Several discreditable instances have occurred, of wills, - 
‘which under existing laws, the courts felt constrained to uphold 
as valid, where the owners of slaves not only manumitted, but 
‘bequeathed to them the proceeds of large estates, including 
slaves. 


EXECUTIONS. | 


: Under the present delivery bond law, enacting that a forfeit- 
ed delivery bond “shall have the force and effect of a judg- 
ment, on which execution may be issued against all the obli- 
gors thereof," it was for some time an open question, and to my 
mind a very serious one, whether it was the design of the stat- 
ute to do any thing more than to give the judgment creditor 
the benefit of the additional personal security and the right to 
execution of that quasi judgment, against the property of all 
the obligors. But the courts having held it to be, to all intents 
and purposes, a judgment, the inquiry arises whether it be- 
comes a statutory lien or incumbrance on the property of the Y 
securities. If it does, it is an innovation upon our oe 
and wholesome ‘registry system, and as an important law of 
property, such liens should be regulated and placed проп the 
publie records, the same as other judgments having like ope- 
ration. * 
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T a? >» FREE NEGROES. 


- There may bë reasons why the General F should 
hesitate to expel the free negroes already living in this state, 
and ‘permitted to do so under the express « or implied sanetion of 
former laws; but there are controlling reasons to induce the 
most energetic measures to prevent the settlement. or ingress 
into this state, of any more of that class of population, who 
can have no possible claims upon either our ‘sympathies or our” 
justice. “The power as a police regulation was exercised in 
many of the states north as well as south, long previous to the 
Dred Scott decision. In holding that free negroes 'are not citi- 
zens, that case enunciated a principle that had been pr actically 
enforced i in every state of the Union. 


LIMITATION. 


The act of December 19, 1846, making five years peaceable 
possession vest a title in slaves, is to that extent a re-enact- 
ment of the law in this and other states, so decided as a còn- 
sequence of the statute of frauds, or by analogy to statutes 
limiting actions of detinue or replevin. But the sting of that 
act is, that it makes the limitation unqualified and. absolute, 
without any saving clause in favor of infants, married: women 
and persons of unsound mind. Тһе supreme court has una- 
voidably sustained it as the law of the land, but it has never 
ceased to receive the condemnation of the profession. Under 
that act, guardians, curators, or trustees of the infant, the im- 
becile, or the feme covert, may practice the grossest frauds or. 
high-handed robbery, and the purchasers of such slave pro- ` 
7 perty, after fiye years undisturbed possession. will acquire an 

indisputable title as against the helpless owners. | 


- ^. REVENUE. 


‘It is respectfully submitted, that in one essential feature, the 
revenue law should be radically changed. ь | 
It is declared by law to be а valid assessment, if lands are 
listed, though in the name of the ‘wrong owner, or it may be 
«assessed to owners unknown. And, unavoidably so, because 


` sheriffs cannot perform the impossible duty of knowing or 
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ascertaining who the proper owners of land are. Тһе conse- 
quence is, that the assessment list, or any publication of it 
against delinquents, is a very confused- and unsatisfactory 
notice, as to any particular tract of land upon which taxes may 
be demanded. A consequence is, that a large proportion of 
the taxable land in the state, is every year lost sight of, and 
and omitted from the assessment list. In many instances, the 
‘same land is twice taxed, being assessed.to different persons; 
and by that means, sales for taxes are often made, which are 
worth nothing, except to breed litigation, or to remain of record 
as clouds on the title of the rightful owner, or to serve as color 
of title to the intruder. ~ 

These evils might be remedied by having each tract of land 
assessed in its proper place, according to a systematic and very 
simple arrangement, by section, township and range. Such a 
plan could be digested and gotten up in the office of the audi- 
tor, who has official information of all the Jands in the state 
` subject to taxation. The system once established, the labor 
and trouble of the annual assessment would be -comparatively 
nothing. There would be no necessity nor any use for the 
name of the owner or supposed owner, to appear on the assess- 
ment list all, so far as lands are concerned. Then, the list, or 
the publication of one-so arranged, would be some notice'to 
the owner, or claimant, whoever he might be, because that is 
not at all material to the validity of the tax; the same land 
never could be assessed twice, to the annoyance of the owner, 
who may have paid his taxes; and the revenue (it is believed) 
would be increased thousand of dollars every year, because, 
then the assessment would necessarily be full and complete. 


Above all there would be fewer tax titles, but they would be^ 


more regular and valid, and confidence in such titles would be 
greatly increased. 

These suggestions necessarily involve some change in the 
law regulating the mode of the sale of lands for taxes, and of 
the redemption and sale of lands forfeited to the state; and it 
is submitted that in the matter of tax sales, and titles thereby 
obtained, there is much room for improvement, both as regards 
the interest of the owner as well as the security of the purcha- 


ser and the public. 
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I recommend that the General Assembly make it lawful for 
any county, wishing to try the experiment, through its county 
court, to let out its public roads to.the lowest.bidder, underták- 
ing to put one or more of them in thorough repvir, and keep it 
so for a year, or some fixed period. I am convinced that many 
advantages would result from such a system, among which 
would be a much greater return for the amount of taxes paid. 
There is no duty more burthensome than the road tax, and 
none from which the tax payers derive so little benefit. 

Such a discretion might safely be entrusted to the county 
courts. Тһе tendency in our form of government is to diffuse, ` 
rather than centralize the exercise of power. While the con- 
stitution invests the county courts with “jurisdiction in all 


matters relating to county taxes, disbursements of money for 
connty purposes, and in every case that may be necessary to 
the internal improvement and local concerns of the respective 
counties,” the course of legislation has been, not only to some 
extent, in restraint of that discretion; but it has subjected all of 
the counties to one and the same rule, while their wants and 
interests may be dissimilar. 


- LAW REFORM. 


I recommend the:appointment of a commission, to bé selected 
in such manner as the General Assembly may provide, charged . 
with the duty of preparing a report to that honorable body 
two years hence, on the subject of codification, of reforms in 
pleading and practice, and in the law of evidence, accompanied 
with sueh recommendations as may be, in their judgment, 
advisable. ` а ys 

Very ее 
i GEO. C. WATKINS. 
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